QAL TION FCR THE H GH ROK BLAXK ROK
EM GRANT TRAI L NATI ONAL GONSERVATI ON AREA, ET AL

| BLA 96- 564 Deci ded Decenber 21, 1998

Appeal froma Hnding of No Sgnificant |Inpact/Record of Decision
i ssued by the Acting Assistant DO strict Manager, Nonrenewabl e Resour ces,
Whnnenucca Dstrict Gfice, Bureau of Land Managenent, approvi ng an
application for a special recreation permt for the Burning Man Event.
N2- 12- 96.

Afirned.

1 Rul es of Practice: Appeal s--Public Lands: Special UWse
Permts--Special Wse Pernits

This Board has held that an appeal is ordinarily
dismssed as noot where, as a result of events
occurring after the appeal is filed, no effective
relief may be granted to the appel lant. However, the
rule is not absolute and the Board nay decline to

di smss an appeal chal | engi ng the approval of a speci al
recreation permt as noot when the appeal presents

i ssues that may be recurring and, under particul ar

ci rcunst ances, coul d evade revi ew

2. Federal Land Policy and Managenent Act of 1976:
Permts--Public Lands: Special UWse Permits--Special Use
Permts

The Bureau of Land Managenent has discretion under 43
USC 8 1732(b) (1994) and 43 CF. R Subpart 8372 to
issue a special recreation permt for a conmerci al
event on public lands and to inpose permit conditions.
However, any exercise of this discretionary authority
nust have a rational basis and be supported by facts of
record.
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3. National Environnental Policy Act of 1969:
Environnental S atenents--National Environnental Policy
Act of 1969: FHnding of No Sgnificant |npact--Public
Lands: Special Wse Permit---Special Wse Permt

BLM's deci si on approving an application for a special
use permt for a commercial event on public |ands,
based on the preparation of an environnental assessnent
and finding of no significant inpact, wll be affirned
when, in accordance wth section 102(2)(Q of the
National Environnental Policy Act of 1969, as anended,
42 US C §4332(2)(Q (1994), BLMhas taken a hard

| ook at the environnental consequences of such an
event, and there is no objective proof that BLMfail ed
to consider a substantial environnmental probl em of
nmaterial significance or otherw se failed to abi de by
the Act.

APPEARANCES  Susan Lynn, Reno, Nevada, pro se, and for the Goalition for
the Hgh Rock/B ack Rock Emigrant Trails National Gonservation Area
(Goalition) and Public Resources Associates; Rose Srickland, Reno, Nevada,
for the Goalition and the Serra Aub; Chuck Dodd, Reno, Nevada, for the
Qoalition and the Qegon-CGalifornia Trails Association; Desna Young, Reno,
Nevada, for Public Resources Associates; Acting Dstrict Mnager,
Whnnenucca Dstrict Gfice, US Departnent of the Interior, Wnnenucca,
Nevada, for the Bureau of Land Managenent .

(PN ON BY DEPUTY CH B- ADM N STRATI VE JUDEE HARR' S

The Goalition, the Qegon-California Trails Association, Public
Resour ce Associates, the Serra Qub, and Susan Lynn have appeal ed froman
August 1, 1996, FHnding of No Sgnificant |Inpact/Record of Decision
(FONS/RD), issued by the Acting Assistant O strict Manager, Nonrenewabl e
Resour ces, Wnnenucca (Nevada) D strict dfice, Bureau of Land Managenent
(BLN), approving an application for a special recreation permt for the
Burning Man Event from August 24 through Septenber 7, 1996. nh the sane
day, BLMissued permt No. N2-12-96.

The Burning Man Event, as described in Environnental Assessnent (EA)
NV-020-6-XX is "a social/artistic/cultural event on the playa of the B ack
Rock Desert.” (EAat 1.) It further described the event as

a festival involving nany different aspects. The pronoter terns
it atenporary experinent in coomunity living. There are nany
obj ectives of the event, anong whi ch are to display scul ptures,
and hol d various social functions, bake bread in ovens set up on
the playa, and build waterfalls. Booths woul d be raised, tal ks
given, and various socia functions would be held. In the past
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bands have been forned on the spot and weddi ngs have been hel d,
as well as ice creamsocials. The event woul d be cul mnated by
the burning of a forty foot tall scul pture.

| d.

Appel lants filed their notice of appeal on August 30, 1996. They
conplain that the permt was signed and i npl enented "before the 30 days
waiting period was conpl ete.” The regul ations governing the i ssuance of
special recreation permts provide that any person adversely affected by a
deci sion of the authorized officer under 43 CF. R Part 8370 nay appeal
under 433 CF. R Part 4. 43 CF R 8 8372.6(a). Uhder Part 4, a decision
wll not be effective during the tine in which a person adversely affected
nay file a notice of appeal, except as otherw se provided by | aw or ot her
pertinent regulation. 43 CF R 8 4.21(a)(1). In this case, there was
anot her pertinent regulation. "A| decisions of the authorized of ficer
under this part shall renain effective pending appeal unless the Secretary
rules otherwse. Petitions for stay of decisions shall be filed wth the
Gfice of Hearings and Appeal s, Departnent of the Interior.” 43 CFR 8§
8372.6(b). In this case, BLMissued the FONS/RD approving the permt and
the permt itself on the sane day, August 1, 1996. hder 43 CF.R 8§
8372.6(b), the approval of the application was effective i nmedi ately,
although the termof the permt was fromAugust 24 through Septenber 7,
1996. 1/ Appellants did not file a petition for stay of the Burning M
Event .

The Burning Man Event has been taking place on public lands in the
B ack Rock Desert since 1992. Wiile the original event in 1992 attracted
only approxi natel y 400 peopl e, each year has seen an increase in the nunber
of people attending. BLMantici pated approxi nately 5,500 peopl e i n 1996.

In their notice of appeal, Appellants noted that "the Appeal is noot
as the Burning Man w || have al ready occurred upon recei pt of this Appeal ."
(Notice of Appeal/Satenent of Reasons (NY SCR) at 9.) Wiile the event
had not been conpl eted at the tine Appellants filed their appeal, it was
conpl eted shortly thereafter. Mreover, BLMdid not forward the case file
to this Board until Septenber 30, 1996, well after the expiration of the
permt. 2/

[1] This Board has held that an appeal is ordinarily dismssed as
noot where, as a result of events occurring after the appeal is filed,

1/ BLMstated inits response that it "inadvertently issued the permt on
August 1, (the date the Record of Decision was signed)." (Response at 1.)
BLMdoes not explain when it intended to issue the permt.

2/ As the Board has stated on nunerous occasi ons, BLMis expected to
pronptly forward the conpl ete, original case file to the Board wthin 10
days of receipt of the notice of appeal, in order to allowthe Board to
exercise its authority over the natter. Eg. Patrick G Bumm 116 IBLA
321, 334 (1986).
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no effective relief may be granted to the appellant. The Hopi Tribe v.
CBM 109 | BLA 374, 381-82 (1989); The Serra dQub, 104 1BLA 17, 19 (1988).
Admittedly, this rule is not absolute, and the Board wll decline to

di smss an appeal on the basis of nootness if the issues raised are, in the
words of the Lhited States Suprene Gourt in Southern Pacific Terminal Q.
v. 1030 219 US 498, 515 (1911), "capable of repetition, yet evad ng
review" WIdife Damage Review 131 |IBLA 353, 355 (1994). Unhder that
exception, jurisdiction nay be exercised over a natter which is otherw se
noot if (1) the challenged action is too short in duration to be fully
litigated prior toits cessation or expiration, and (2) there is a
reasonabl e expectation that the sane chal l enging party wll be subject to
the sane action again. As we have enphasi zed, however, the nere fact that
an issue may be a recurring one does not preclude dismssal for nootness if
future actions wll be subject to review Southern Uah WI derness
Aliance, 137 IBLA 24, 26 (1996); WIdlife Danmage Revi ew supra.

A though future approval s of a special recreation permt for the

Burni ng Man Event woul d be subject to review effective review may be
difficult toobtain. Uhder the applicable regul ations, the approval of a
special recreation permt is immed ately effective. 43 CF.R § 8372.6(b).

In this case, BLMissued its decision on August 1, 1996, |ess than 30 days
prior to conmencenent of the event, and, follow ng receipt of the appeal on
August 30, 1996, del ayed forwarding the case file to this Board until
Septenter 30, 1996. A though Appel lants in this case did not, as noted
above, seek a stay of the Burning Man BEvent, failure to provi de adequate
tine for filing an appeal of the approval of an application for a special
recreation permt and delay in forwarding a case file coul d effectively
prevent the Board fromprovidi ng adequate review including the option of
stayi ng approval should the appel | ant petition for it and circunstances
warrant. In addition, given the annual nature of the event, we believe
review of the appeal is justified inthis case. See Serra dub, 57 IBLA
79, 80 (1981).

[2] Special recreation permts are issued under the general authority
of the Secretary of the Interior to regul ate the use of public |ands,
pursuant to section 302(b) of the Federal Land Policy and Managenent Act of
1976, 43 US C 8§ 1732(b) (1994). Special recreation permt requirenents
are set forthin 43 CF. R Subpart 8372. The applicabl e regul ati on, 43
CF R 8 8372.3, regarding i ssuance of special recreation permts,
provides: "The approval of an application and subsequent issuance of a
special recreation permt is discretionary wth the authorized officer."
BLMnay issue a special recreation permt if the proposed use i s consi stent
wth BLMs objectives, responsibilities, or prograns for nanagenent of the
public lands invol ved. Mendicino Gounty Tax-Payers Land Use Conmittee, 86
| BLA 319, 320 (1985). However, any exercise of discretionary authority
nust have a rational basis supported by facts of record. Red Rock Hounds,
Inc., 123 1 BLA 314, 318 (1992); Four Qorners Expeditions, 104 |BLA 122,
125-26 (1988).
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[3] Inthis case, inorder to evaluate the application for a permt,
BLMconpi led an EA I n preparing an EA whi ch assesses whet her an
environnental inpact statenent (BS) is required under section 102(2)(Q of
the National Environnental Policy Act of 1969 (NEPA), 42 US C §
4321(2) (O (1994), an agency is required to take a "hard | ook” at the
proposed action, identifying rel evant areas of environnental concern, and
nake a convi ncing case that the environnental inpact is insignificant.
Maryl and- National Capitol Park & A anning Cormission v. US Postal
Service, 487 F.2d 1029 (D C dr. 1973); Onen Severance, 118 IBLA 381, 385
(1991).

V¢ have stated that we will affirma determnation that approval of a
proposed action wll not have a significant inpact on the quality of the
hunan environment if the record establishes that a careful review of
environnental probl ens has been nade, all rel evant environnmental concerns
have been identified, and the final determnation is reasonable. Southern
Uah Wlderness Alliance, 140 | BLA 341, 348 (1997); The Ecol ogy Center,
Inc., 140 IBLA 269, 271 (1997); B ue Mwuntains B odiversity Project, 139
| BLA 258, 265-66 (1997). A party challenging the determnation nust show
that it is premsed on a clear error of lawor denonstrable error of fact,
or that the analysis failed to consider a substantial environnental
guestion of nmaterial significance to the proposed action. Southern Uah
Wl derness Al liance, supra, at 348; The Ecol ogy Center, supra, at 271;
Hoosi er Envi ronnental Gounci |, 109 I BLA 160, 173 (1989). The ultinate
burden of proof is on the challenging party. G Jon and Kat herine M
Roush, 112 I BLA 293, 298 (1990); In Re B ackeye Tinber Sale, 98 IBLA 108,
110 (1987). Mere differences of opinion provide no basis for reversal.

Appel l ants assert that they were inforned by BLMthat it has "no
discretion in turning down Special Recreation Permts.” (NASRat 4.) In
response, BLMdenies that allegation, stating that it has discretion to
deny applications for special recreation permts, but that it may not be
arbitrary and capricious in doing so. It is BLMs position that there is
no basis for denying applications in nost cases for activities on the B ack
Rock Desert pl aya provi ded adequate stipul ations are devel oped to mitigate
the potential for adverse inpacts and those stipul ati ons are enf orced.

Appel l ants assert that they "believe the burden of proof is on the
applicant for a Special Recreation Permit in a sensitive area such as the
B ack Rock Desert.” (NN¥SRat 1.) dearly, thisis not the case. BLMis
responsi bl e for reviewng an application for a special recreation permt
and granting or denying that permt on the basis of the record it devel ops.
That record nust support the action taken. The person chall enging BLMs
action has the burden of proof to establish that BLMaction in approvi ng
the appl i cati on was i nproper.

Appel l ants' principal concerns relate to the adverse inpact on
historic, archaeol ogi c, biologic, and other recreational resources fromthe
| arge nunbers of people attracted to the event in the B ack Rock Desert.
BLMcounters that there is no evidence that significant, pernanent adverse
i npacts have occurred as a result of this event in the past. It contends
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that potential adverse effects were addressed in the EA and that specific
stipul ations were added to the permt to counter such effects.

Nevert hel ess, BLMrecogni zes that its nmanagenent framework plan (M),

conpl eted in 1982, does not adequately address increased use of the public
lands in the Black Rock Desert fromlarge commercial recreation events. It
states that in 1982 the area was not experiencing such a degree of use. In
BLMs opi nion, an anendnent of the MAP is the best way to address those
concerns. It represents that "the district is planning to initiate this
effort during the spring of 1997." (Response at 2.)

In response to a nuniber of conplaints from Appel | ants regarding
"procedural " deficiencies, BLMadmtted that when it sent a copy of the
FONS/RD and the permt to the affected interests it failed to include the
address for submtting an appeal ; failed to include a copy of the nap
outlining the boundaries of the event; and failed to provide a copy of the
standard permt stipulations. In addition, although in |ate May 1996
Appel | ants request ed copi es of the Burning Man application, eval uation
reports of the conpl eted event for 1994 and 1995, and procedures for filing
appeal s, BLMdid not respond until August 1996, when it forwarded a copy of
the FONS/RM®D and the permt. As noted above, that package was defi ci ent
in a nunber of respects. Wile BLMs failure to provide conpl ete and
tinely information to Appellants is disturbing, we cannot find that it
establ i shes that BLMacted inproperly in approving the application for a
permt.

Appel lants present a list of alleged i nadequacies in the EA They
contend that the EAfails to address the environnental inpacts of actual
activities taking place such as drive-by shootings and art shows using nud
fromTrego Hot Springs. BLMadmts that a shooting incident did take place
at a prior Burning Man Event invol ving peopl e in a novi ng vehi cl e shoot i ng
at stationary targets. It asserts that the applicant was notified that
such activities were not condoned and coul d not take place in 1996 and t hat
any person participating in such an activity woul d be arrested and
prosecuted. Regarding the use of nud fromTrego Hot Springs, the record
shows that on August 14, 1996, BLMinforned the applicant by letter that
such a practice was not authorized and that there coul d be no di sturbance
of any spring on public lands "due to potential danage to cultural and
natural resources."

Appel l ants assert that the EAfailed to address inpacts to the Lassen-
Appl egate Trail. The EA states that use of canpsites along the trail mght
be anticipated fromthe event, although "these sites already receive fairly
heavy use by the public, particularly on holiday weekends." (EA at 5.)
Further, the EA states that "[d]ue to the ruggedness of the Appl egat e-
Lassen Trail, little use of the trail itself is anticipated.” 1d.
Mbreover, special stipulation No. 15 requires that the event be a mini num
of 6 mles fromthe trail.

Health, safety, and sanitary issues were not adequately dealt wth in
the EA Appellants contend. In response, BLMpoints to special stipul ation
No. 1requiring the permttee to assune responsibility for public
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safety and health and to provide first aid facilities, as well as at |east
80 portable toilets. BLMstates that the permttee was required to keep
the event area clean (special stipulation No. 6), and that the posting of a
bond was intended to ensure that the area was | eft cl ean (special
stipulation No. 11).

Appel  ants conpl ain that the EA i gnored search and rescue operati ons;
however, BLMpoints out it was not addressed because the | ocal counties are
responsi bl e for search and rescue. Appellants al so assert that the EA
fails to make an accurate statenent regarding fossils, charging that there
is ahigh potential for large nammal fossils at the B ack Rock Poi nt
location in the Black Rock Desert. Inthe EA BLMstated that "[t]here are
no known fossil remains in this portion of the B ack Rock Desert. Large
fossil remai ns have been found in the east armof the desert, approxinately
30 mles anay." (EAat 3.) Inits response, BLMexpl ai ns:

No ol der sedinentary rock outcrops occur wthin or adjacent to
the Burning Man Event site. Therefore, no adverse inpacts to
ol der fossils were anticipated to occur. Invertebrate fossils
have been reported at B ack Rock, but there is no docunentation
of the presence of fossils at B ack Rock Point as described by
appel lants. The Permian invertebrate fossils at B ack Rock were
not considered to have the potential to be affected by the
Burni ng Man Event, since the outcrops are over six nles away.
A 'so, common invertebrate fossils can legally be collected in
reasonabl e quantities for personal use frompublic |and,
including fromthis area.

(Response at 4.)

Appel lants contend that the EAfails to "state accuratel y the nunber
of people in attendance at previ ous Burning Man events or predict what
nunber will attend this year." (N¥SCRat 6.) The EA stated at 4:

Wiile it is true that the exact nunber of participants that nay
attend is not known, it is known that there were approxi nately
4000 peopl e present in 1995. The extrenely |arge pl aya was
capabl e of handling that nunber with no inpacts. The 1996

proj ection woul d be for 5500 peopl e. The extensive acreage of
the playa woul d be able to handl e this increase in nunbers wth
no difficulty.

Ve note that the applicationitself listed the 1996 anti ci pat ed
attendance at 6,000. It is unclear why BLMused the figure 5,500 in the
EA  Neverthel ess, we do not find that the di screpancy in nunbers is
sufficient to warrant overturning the EA

Appel  ants conpl ain that the EA does not "address the aftermath of the
Burning Min." (NA¥SCRat 6.) They claimthat nany of the participants
wll return to the B ack Rock Desert after the event "to explore” and that
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they mght engage in "illegal" activities, such a building bathtubs at the
hot springs and collecting artifacts. Such an analysis is clearly beyond
the scope of the EA The fact that participants nay return to the desert
after the event is not a relevant factor to determning the inpacts of the
event. As BLMnotes, "casual recreational use is encouraged.” (Response
at 6.) Appellants' assertion that such visitors mght engage inillegal
activities is purely specul ati on.

The EAfails to "specify canping and activity use sites around the
pl aya including Gerlach” (NW SCRat 6), Appellants contend. BLMresponds
that casual use canping is an accepted use and that there have not been any
significant, adverse inpacts to the area surroundi ng the B ack Rock Desert
as aresult of past Burning Man Events, "and none are anticipated fromthe
proposed event." (Response at 6.)

Appel  ants contend that the EA does not consider cumul ative inpacts
fromall the coomercial events in the B ack Rock Desert. They believe that
all the activities are causing degradation of historic resources. BLM
acknow edged in the EA that cumul ative inpacts were a concern (EA at 6-7),
but that, at the tine of the preparation of the EA it did not believe that
there woul d be any significant, adverse inpacts fromthe events. It
acknow edged, as noted above, the necessity for |ong-range planning for the
B ack Rock Desert.

Ar quality and safety issues fromthe |arge nunber of vehicles
expected at the event were ignored in the EA according to Appel lants. BLM
responds that adverse inpacts to air quality fromvehicles were not
considered to be significant over the course of the entire event. It
admts that dust can present a significant visibility probl emduring
periods of high wnd, but that "this is an act of nature and i s beyond our
control to manage." (Response at 6.)

Appel lants' conplaint that the EAdid not reflect consultation wth
Native Arerican groups is answered by BLMs expl anati on that such groups
were served wth scoping letters to which there were no responses. In
addition, BLMstates that "a review of avail abl e et hnographi c data di d not
reveal any areas of potential Native Arerican concern in the proposed
project area.” (Response at 7.)

Appel lants al so find fault because the EA does not "deal wth visitors
who cone to the Black Rock who don't want to attend or pay the fee for the
event." (NA¥SRat 7.) BLMstates that the event covers |ess than 10
percent of over 100 square mles of playa, providing casual users wth
adequate area to recreate. BLMpoints out that there is no fee to enter
the playa, just to attend the event, and the applicant was responsi bl e for
col l ecting fees.

FHnally, Appellants charge that BLMshoul d have considered an
alternative other than the no action alternative, such as an alternative

l[imting attendance to a snal |l er nunber such as 500. BLMexplains that its
anal ysi s
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failed to identify significant, adverse inpacts fromthe proj ected nunber
of people for the event. Therefore, it found no necessity to consider a
[imtation on the nunber of participants.

Havi ng revi ened Appel lants' al |l eged i nadequaci es in the EA we find
that none provides any basis for concluding that BLMviol ated NEPA i n
conducting its analysis. Rather, the record shows that BLMtook a hard
| ook at the environnental consequences of the event.

Appel lants al so set forth a nunber of reasons why they believe the
permt is inadequate. BLMresponded to each of those pointing to various
special stipul ations which address the concerns of Appellants. A though
those stipulations clearly do not satisfy Appellants, we find no basis for
finding BLMs mtigation neasures to be i nadequat e.

V¢ concl ude that BLMs decision to approve the application and i ssue
the permt is supported by the record. Appellants have provi ded no basis
for overturning BLMs acti on.

Appel lants al so request that the Board stay all future recreation
event applications until (1) conpletion of a recreation nanagenent plan or
a | and use anendnent addressing the cumul ative inpacts of recreation events
on resources in the B ack Rock Desert, (2) "BLMcan guarantee suffi cient
| aw enforcenent staffing for such events,” and (3) "BLMcan di scl ose what
fees are coll ected and whet her that noney can be used to pay for additional
| aw enforcenent and planning.” (NYSCRat 9.) Appellants further request
that the Board stay all "currently permtted recreational events during
whi ch attendance surpasses 250 peopl €' until conpletion of an BS or
further planning. Hnally, they ask the Board to require an HS deal i ng
wth the cunul ative inpacts of all current permt hol ders.

These requests by Appel lants are beyond the jurisdiction of this
Board. This Board has appel late jurisdiction to review deci sions of BLM
See 43 CFR 8 4.1((b)(3). It does not have supervisory authority over
BLMenpl oyees. See Sate of A aska, 85 | BLA 170, 172 (1985).

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CFR 8 4.1, the FON/RDis
affirned.

Bruce R Harris
Deputy Chief Administrative Judge
| concur:

Janes L. Byrnes
Chief Administrative Judge
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